
CHILDREN YOUTH AND FAMILIES 
(PERMANENT CARE AND OTHER MATTERS) 
The Victorian Government announced legislative amendments to the Children Youth and Families Act 
2005 to promote planning, decision making and permanency for vulnerable children and young people, 
referred to as Children Youth and Families (Permanent Care and Other Matters) Bill 2014 (Bill). The Bill 
will also make other amendments to the Children Youth and Families Act 2005 (CYFA) that include:

•	 Increasing penalties for existing child protection offences  

•	 Providing children and young people that voluntarily participate in a therapeutic treatment of sexually 
abusive behaviours with the same protections against criminal proceedings as those children and 
young people participating as part of a therapeutic treatment order. 

•	 Youth justice 

There are proposed amendments to the Commission for Children and Young People Act 2012 that 
relate to the conduct of inquiries and responding to adverse comments or opinions in reports. 

This fact sheet explains the proposed amendments in this Bill.

LEGISLATIVE AMENDMENTS RELATED TO PERMANENT CARE

Background to the proposed amendments

The Government is progressing the finding of the 2012 Protecting Victoria’s Vulnerable Children Inquiry 
report that it takes on average five years to obtain a Permanent Care Order for children during which 
time they are exposed to additional trauma. The Inquiry stated that the “barriers to applying Victoria’s 
existing legal provisions for adoption and permanent care arrangements must be identified and removed. 
Greater certainty should be provided to these children and young people as soon as possible. The 
number of placements should be significantly reduced. ” (2012: xxxvii)

These proposed changes will alleviate the harmful effects of delay and achieve timelier decisions, 
continuity and permanency in care for children and young people which is an objective shared by the 
Centre for Excellence in Child and Family Welfare. The amendments propose to safeguard contact 
between children and their birth families including siblings and cultural connectedness for Aboriginal 
children.

The main legislative amendments proposed are explained below.

1. Court orders

The Bill proposes the suite of court orders are simplified and designed to ensure timely decision making 
for children in care. 

The names of some existing court orders in the current Act will change:

Existing Court Order Name Proposed Court Order Name
Supervision Order Family Preservation Order
Custody to Secretary Order Family Reunification Order
Guardianship to Secretary Order Care by Secretary Order
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Long Term Guardianship to Secretary Order Long Term Care Order

It is proposed that the following orders will be repealed, that is, no longer exist: 

•	 Interim Protection Order 

•	 Custody to Third Party Order

•	 Supervised Custody Order 

•	 Custody to Secretary Order

The court orders that will be available including those proposed in the Bill include:

•	 Interim Accommodation Order 

•	 Undertaking

•	 Family Preservation Order

•	 Family Reunification Order

•	 Care by Secretary Order

•	 Long Term Care Order

•	 Permanent Care Order

Description of proposed new orders

It is proposed that the Family Preservation Order will replace the current Supervision Order where 
children are in the care of a parent. It is proposed that conditions attached to the order are in the child’s 
best interests, reasonable and promote the continuing care of the child by a parent. 

A Family Reunification Order will replace Custody to Secretary Orders. This order is appropriate where 
the child or young person is in out of home care with a case plan for family reunification. The order can 
be made for a period that is no more than 12 months from the date the child was first placed in out 
of home care on a court order and only extended for a further 12 months if there is progress towards 
the child’s reunification to the parent’s care and the child will not be in out of home care for more than 
24 cumulative months since initial placement in out of home care on a court order.  Conditions can be 
attached to this order as above. The Bill provides for the variation of conditions without notice where 
there is an unexpected change in circumstances or for the child’s safety and wellbeing.

A Care by Secretary Order will replace the Guardianship to Secretary Order. The order is appropriate 
where arrangements are necessary for the child’s permanent or long-term care. There are no conditions 
attached to this order. The Secretary has parental responsibility. The order can be made for two years 
and extended for a further two years to finalise permanent or long term care arrangements or if there 
are exceptional circumstances. 

A Long-term Care Order will replace Long-term Guardianship to Secretary Order and will be available 
for a child of any age. The Secretary has parental responsibility for the child and the child resides with a 
carer who is prepared to care for the child until they are 18 years old. This order may be made where a 
carer is not willing to consent to a Permanent Care Order, provided a child over the age of 10 does not 
oppose the order. It may be suitable where the carer requires on-going support. The order remains in 
force until the child is 18 years of age and there are no conditions attached to this order. 
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A Family Reunification Order, Care by Secretary Order and Long Term Care Order can be deemed to 
be a Family Preservation Order if the child is reunified with a parent, without the need to go to Court 
to change the court order. The order conditions, if any, are also transferred to the Family Preservation 
Order. Currently, such changes to the child’s living arrangements would often require a court application 
and attendance by the relevant parties. 

Other new provisions

The Bill stipulates that the Court must not make an Interim Accommodation Order if a protection order 
or a Permanent Care Order could be made. 

The provisions clarify that if the permanent carers die the Secretary takes on parental responsibility via 
a Care to Secretary Order without the need for a protection application to the Court as would occur 
currently under the CYFA.

2. Best interest principles

References to stability will be replaced with permanency in the CYFA best interest principles. 

An additional best interest principle will require consideration of “the desirability of making decisions 
as expeditiously as possible and the possible harmful effect of delay in making a decision or taking an 
action”. The CYFA stipulates that the Children’s Court, Secretary and a community service must have 
regard for best interest principles. 

3. Case Planning

The Bill requires that a case plan is developed for children and young people as soon as child abuse and 
neglect has been substantiated (confirmed). Currently, the CYFA requires a case plan be prepared within 
six weeks after the Children’s Court has made a final protection order. The case plan will need to include 
the permanency objective and be reviewed annually or where there has been a significant change. 

It is proposed for Aboriginal children and young people in out of home care that a cultural plan and case 
plan be prepared. 

4. Permanency Hierarchy

The proposed hierarchy of permanency objectives will be:

i. Family preservation (child with parents)

ii. Family reunification (child in out of home care with a reunification to parents case plan)

iii. Adoption (alternate permanent care)

iv. Permanent care (alternate permanent care)

v. Long term out of home care (long term care)

Kinship placements will be the preferred placement option for out of home care. 
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5. Cultural planning for Aboriginal children

A cultural plan will be provided to all Aboriginal children in out of home care. Currently this is limited 
in the CYFA to Aboriginal children on guardianship orders. The case plan will reflect the child’s 
cultural support needs to maintain and develop the child’s Aboriginal identity and encourage the child’s 
connection to their community and culture.

The child’s cultural needs will depend on the following factors:

•	 length of time the child has been in out of home care and the expected time to remain in out of 
home care

•	 age of the child

•	 extent of contact with Aboriginal family members

•	 whether the child is placed within their Aboriginal community, other Aboriginal community or non-
Aboriginal carers.

The following is the preferred placement hierarchy for Aboriginal children that need to be placed in out 
of home care:

i. Kinship care with the child’s Aboriginal extended family

ii. Kinship care with the child’s non-Aboriginal extended family

iii. Placement within the child’s Aboriginal community

iv. Placement in another Aboriginal community

v. Lastly, unrelated non-Aboriginal carers. 

This is set out in the Aboriginal Child Placement Principle currently in the CYFA and will not change.

Permanent Care Orders for Aboriginal children will require the support of an Aboriginal agency. A 
Permanent Care Order will have a cultural plan.  

6. Timelines in achieving permanency 

It is proposed that permanency planning for a child is calculated from when the child is placed in out of 
home care on an Interim Accommodation Order. 

Alternate permanent care will be considered if the child has been in out of home care for 12 months 
(cumulative) on a court order (including Interim Accommodation Orders) and permanent reunification 
of a child with their parent/s is unlikely within the next 12 months. A family reunification order will not 
be available when the child has been in out of home care for a total of 24 months and a case plan for 
reunification will only be considered beyond this in exceptional circumstances.

The proposed changes will replace the current provisions set out in section 170 of the Children Youth 
and Families Act 2005: 

•	 children under the age of 2 years that have been in out of home care for a period totalling 12 months

•	 children aged 2 – 7 years of age in out of home care for a period totalling 18 months and 

•	 children aged over 7 years of age, for a period totalling 2 years in a 3 year period.
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Timelines set by some other jurisdictions are aligned with the child’s age and or the time spent in 
out of home care, while other jurisdictions have definitive timelines. N.S.W has recently adopted a 6 
month timeline for children under the age of 2 years and 12 months for children over the age of 2 years 
following the making of an interim Children’s Court order.

This will require children and parents to be assisted by child protection and community service 
organisations to access the necessary support and treatment services within the required timelines.

How will the timelines be calculated?

For example, if a child is in an out of home care placement for 3 months, returned to parents care for 6 
months and then placed in out of home care for 2 months before returning home again, the total out of 
home care period that will be considered is the 5 months.

Other legislative amendments for achieving permanency 

Consideration will be given to previous attempts to reunify the child and whether the parent has 
had other children permanently removed from their care in terms of whether an early decision for 
permanency is desirable for the child. 

It is proposed that where ongoing support by Child Protection and/or the permanent care agency is 
required for the permanent placement then a Permanent Care Order may not be an option and a Long-
term Care Order will be appropriate. A Long-term Care Order can be in place until the child is aged 18 
years and permanency will be achieved via this court order. A Long-term Care Order allows DHS and 
the permanent care agency to remain involved ensuring the child, long-term carers and families continue 
to receive the appropriate support and assistance.

Timelier decisions about children’s future will reduce the period of uncertainty that children currently 
face in care. This will provide children with more consistent care, less placement changes, and certainty 
and permanency in their placement and relationships.

7. Contact conditions on a Permanent Care Order

The Permanent Care Order will have a standard condition that the permanent carer will preserve the 
child’s identity, connection with culture and relationships with birth parents and siblings. 

The Children’s Court of Victoria may order contact conditions on the making of a Permanent Care 
Order where it is considered necessary to promote the child’s safety and connectedness (including 
connection with culture) with their parents and siblings. Such conditions may initially provide for contact 
with birth parents up to a maximum of four times per year with any further contact being voluntarily 
agreed between the parties. A contact condition may also provide for no contact. 

It is proposed that a Permanent Care Order will not be recommended to the Children’s Court where 
there are doubts about commitments to contact. Instead the appropriate court order will be a Long 
Term Care Order. 

8. Specified decisions for carers and the Secretary

The Bill proposes that the Secretary of the Department of Human Services will be able to authorize 
carers to make specified decisions for children such as approving school consent forms or routine 
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medical care. 

A new provision confirms when the Secretary may consult with parents on major long-term issues 
about the care, wellbeing and development of the child that is of a long-term nature. This is defined as 
education, religious and cultural upbringing, child’s health and child’s name. The provisions state that the 
Secretary must not make major long-term decisions where the child resides with a parent or is planned 
to be returned to the parent’s care.

9. Redress – Permanent Care Order 

All parties including siblings of the child will have the ability to seek to vary the conditions of a Permanent 
Care Order at any time. However, parents will be required to first seek leave of the court   and   in   
doing so demonstrate the merit of their application.  A parent can lodge a variation to a Permanent Care 
Order before the end of the period of 12 months after the order is made only on the basis that a contact 
condition in the order has not been complied with. After 12 months there is no limit to the number of 
contacts with birth parents per year that can be included in a condition.  

The new provisions state that the Court must have regard to the following matters when considering 
whether to grant leave to a parent:

•	 The best interests of the child are paramount

•	 The current circumstances of the child

•	 The potential disruption to the child’s permanent care placement and the child’s relationship with the 
permanent care family

In relation to a variation application, the new provisions state that the Court in determining to grant 
leave, must have regard to whether a party has not complied with any condition or order, or, there has 
been a significant change in circumstance of the parent or child since the order was made. 

The proposed provisions for a revocation application state that the Court must have regard to “whether 
the circumstances of the parent have changed significantly to the extent that the parent can demonstrate 
that the parent would be able to permanently fulfil the responsibilities and duties of parenthood, 
including the capacity to provide adequately for the emotional, intellectual, educational and other needs 
of the child.”

LEGISLATIVE AMENDMENTS RELATED TO OTHER MATTERS

The additional legislative amendments proposed include:

Community Services

The Bill proposes changes to revocation of registration of a community service. The Bill now states 
that the Secretary may revoke the registration of a community service if it is appropriate. The CYFA 
currently states that the Secretary may revoke registration as a result of an authorised assessor report, 
inquiry or recommendation of an administrator, the Bill proposes that the Secretary may have regard to 
these. 

The Bill adds other factors that the Secretary may have regard for that includes the Secretary has ceased 
funding or terminated the contract or other matters considered relevant. 
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Further, the Bill will allow the period of registration and renewal of registration to be in effect for three 
or more years, currently the CYFA allows for only a three year period.

Therapeutic Treatment Orders

Therapeutic treatment orders can be made for children who exhibit sexually abusive behaviours to 
ensure they access a therapeutic treatment program and are aged over 10 years and under 15 years of 
age.  

The Bill includes provisions that children and young people are protected from criminal proceedings 
where they make statements whilst voluntarily participating in a therapeutic treatment program, 
as currently the CYFA provides this protection to children that participate as part of a therapeutic 
treatment order. 

The Bill adds that the Court should consider the child’s participation, attendance and opinion of 
treatment provider as to the effectiveness of the treatment when deciding on discharging the child 
without any further hearing of the criminal proceedings. 

Increasing penalties

The proposed amendments increase the penalties relate to existing provisions in the CYFA to protect 
children, they are:

•	 Offence to leave a child unattended without making reasonable provision for the child’s supervision 
and care for the time that which is unreasonable having regard to all the circumstances of the case.

•	 Offence to harbour or conceal or assist to harbour/conceal a child without lawful authority or excuse 
from their placement

•	 Offence to counsel or induce a child to be absent without lawful authority

•	 Offences in relation to community service, such as, a person must not without lawful authority or 
excuse, lurks or loiters a child’s placement or attempts to have access to a child. 

Youth Justice

Young people will be offered increasing diversionary opportunities through the use of group 
conferencing. In addition, the Bill proposes to abolish the Youth Residential Board and transfer its 
functions to the Youth Parole Board. The Bill will enable the entering of premises in the execution of a 
warrant issues on cancellation of parole. Further, the Bill changes the timeframe for lodging breach of 
good behaviour bond applications.

Commissioner for Children and Young People

Proposed amendments to the Commission for Children and Young People Act 2012 relate to the 
conduct of inquiries and responding to adverse comments made in a report. 

The Bill proposes to add community services, child protection services and youth justice services to the 
Commission’s powers to conduct an inquiry concerning provision of services. 

It is proposed that the Commission must give a community service, health service, human service, 
school, child protection or youth justices services an opportunity to respond to adverse comment or 
opinion in a report. The words ‘adverse comment or opinion’ replaces ‘adverse material’ in the current 
Act. 
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